gives substantial protection to adult persons in deciding how to conduct
their private lives in matters pertaining to sex,” Viewed in this larger
context, Garrow argues, Lawrence was “wholly unsurprising.” Garrow
also suggests that Lawrence should be understood as part of an increas-
ingly “insistent judicial assertiveness the Rehngquist Court has mani-
fested in widely different areas of the law and with wildly different politi-
cal and ideological overtones.”

For Garrow, the most dramatic and immediate impact of Lawrence will
be in the context of same-sex marriage. Indeed, within five months of the
Lawrence decision, the Supreme Judicial Court of Massachusetts held
that a ban on same-sex marriage violated the state constitution. Although
the court did not expressly rely on Lawrence in reaching its decision, its
discussion of the “individual’s liberty and due process rights” reflected the
influence of Lawrence.

The early reactions to Lawrence focused almost exclusively on the deci-
sion’s impact on gay rights, but for Garrow, Lawrence does more than
simply open the door to greater constitutional protections for gays and les-
bians. In Garrow's view, Lawrence has "significantly magnified . . . the vi-
tality” of the Court's abortion rights decision in Planned Parenthood v,
Casey (1992} and thus further solidified the constitutional protection fora
woman's choice to have an abortion. The broad language in Lawrence has
also opened the door to other liberty-based constitutional claims. Garrow
argues, for example, that the liberty analysis in Lawrence has "signifi-
cantly undercut” the Court's decision in Washington v. Glucksberg [1997],
in which it found no constitutional protection for a terminally ill person's
desire to hasten his or her own death.

The Lawrence decision’s expansive discussion of liberty will have con-
siderable ramifications for both homosexuals and other Americans, lead-
ing Garrow to conclude that 2003 was “the most historic year for land-
mark civil liberties victories” in thirty years.—THE EDITORS
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A Revolutionary Year:
Judicial Assertiveness and Gay Rights
DAVID J. GARROW

VEN IN A YEAR that featured Grut-
ter v. Bollinger,! few Supreme Court observers would deny that Lawrence
v. Texas® was as important a decision as any that the Court has rendered in
more than a decade. Writing in the New York Times, Linda Greenhouse
characterized Lawrence as a “stunning” “constitutional watershed,” and
other commentators called it both “momentous” and “revolutionary.”*

Lawrence represented the greatest legal victory that gay Americans
have ever won. The Court’s explicit overruling of its notoriously homo-
phobic decision in Bowers v. Hardwick [1986]* surprised many Court
watchers who had anticipated a less bold and sweeping resolution, even
though the ultimate voiding of Texas's statute prohibiting gay sodomy
was never much in doubt once the justices agreed to hear the case. But
Lawrence represented more than just a historic gay rights triumph. Justice
Anthony M. KEennedy's opinion on behalf of a five-member majority {Jus-
tice Sandra Day O'Connor concurred separately| contained three consti-
tutionally important elements in addition to voiding the thirteen remain-
ing state anti-sodomy laws, Kennedy's pointedly explicit reliance on the
controlling opinion in Planned Parenthood of Southeastern Pennsylva-
nig v. Casey [1992)° gave further constitutional heft to the holding in
Casey that the core of the Roe v. Wade {1973)¢ protection of a woman'’s
right to choose abortion would remain inviolable. Kennedy's repeated
invocation of the Casey due process clause liberty analysis also called
into further question the far narrower and more exclusive approach to



substantive due process liberty that Chief Justice William H. Rehnguist
had offered in 1997 on behalf of a barely cobbled-together majority in
Washington v. Glucksberg” And most notably, Kennedy's opinion ex-
pressly declined to spurn the guestion of whether constitutional protec-
tion might extend to gay Americans’ right to marry. Indeed, in at least two
passages, the Kennedy majority manifestly left the constitutional door
wide open for just such an argument.

One of this country's all-time finest appellate jurists, the late Judge
Irving L. Goldberg of the 1.8, Court of Appeals for the Fifth Circuit, once
asserted, “If the subject matter permits it, then I think an opinion should
be a crusading force.” In a memarable phrase, Goldberg opined that “an
opinion should have not only a beginning and an end, but a future, "
Kennedy’'s opinion in Lawrence, lilee his portions of the controlling opin-
ion in Casey, certainly corresponds to Judge Goldberg's precept, as com-
mentators immediately realized. Asked whether Lawrence could indeed
open the door to same-sex matrimony, Laurence H. Tribe of Harvard Law
School replied, “I think it's only a matter of time, but it might be a good
amount of time."

But then, just five months later, came the bookend case that outstripped
even Lawrence, the decisively more revolutionary assertion by the Su-
preme Judicial Court of Massachusetts in Goodridge v. Departrment of
Public Health of state constitutional protection for same-sex marriage. '’
Without Lawrence, Goodridee would have been far more difficult to envi-
sion,'! but given Lawrence, most observers expressed relatively little as-
tonishment about the advent of Goodridze.

Within the larger context of the overall work of the U.S. Supreme Court,
Lawrence v. Texas should be understood from two distinct yvet related
perspectives. The first and most obvious requires us to understand Law-
rence as a natural and in the long run inevitable extension of the doctrinal
series of opinions that began with Justice John Marshall Harlan's hugely
influential dissent in Poe v. Ullman (1061)," came to first fruition in
Griswold v. Connecticut (1965, overturning the Connecticut anti-
contraception statute that had been unsuceessfully challenged in Pog, and
reached full flower in Roe v Wade and Doe v. Bolton'™ in 1973, Other less
famous cases such as Eisenstadt v. Baird [1972)'% and Carey v. Population
Services International [ 1977)'¢ can be cited as smaller parts of this evolving
doctrine. Bowers v. Hardwick in 1986 brought this evolution to a screech-
ing and painful stop, but even beforehand careful ohservers had realized
that the Burger Court of the mid-1980s had no appetite whatsoever for
extending to the realm of recreational sex the tradition of constitutional
protection for reproductive choice embodied in Griswold and Roe. 7
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The ominous shadows created by the Court’s decision in Webster v
Reproductive Health Services (1989)'® were surprisingly pushed aside and
reversed by the astonishing controlling opinion in Planned Parenthood v,
Casey 1992}, Four vears after Casey, Justice Kennedy's thetorically heart-
felt majority opinion in Romer v. Evans'® appeared to signal that a major-
ity of the Rehngquist Court was no longer fundamentally comfortable with
the homophobic precedent of Bowers, Granted, the Romer majority for
some unstated reason subsequently declined to address a decision by
the U.5. Court of Appeals for the Sixth Circuit, Equality Foundation of
Greater Cincinnati v. City of Cincinnati,* that all but explicitly contra-
dicted the high court's holding in Romer. Howewver, the Kennedy major-
ity's statements in Romer, particularly its conclusion that the Colorado
provision at issue “classifies homosexuals not to further a proper legisla-
tive end but to make them unequal to evervone else,” signified a funda-
mentally different judicial attitude from what had prevailed just a decade
earlier in Bowers.

Within this doctrinal context, Lawrence represented a natural and un-
surprising progression. Griswold and Roe had spoken of the fundamental
constitutional right at issue as one of “privacy,” but when Casey without
explanation jettisoned any mention of privacy and replaced it with ex-
plicit and repeated invocation of the “liberty” guaranteed by the due pro-
cess clauses of the Pourteenth and Fifth Amendments, constitutional
commentators such as Professor Tribe correctly observed that the change
was all for the good.2? Romer offered the Lawrence court a clear oppor-
tunity to strike down Texas's anti-sodomy statute under equal protection,
a path that Justice O'Connor alone did advocate, rather than as a violation
of substantive due process liberty, but the Lawrence majority’s invocation
and application of the vision of constitutional liberty expressed in Casey
represented judicial decision making at its boldest.

The second perspective from which Lawrence must be viewed is that of
the insistent judicial assertiveness that the Rehnguist Court has man-
ilested in widely different areas of the law and with wildly different politi-
cal and ideological overtones, Depending upon one's tastes, the begin-
nings of the Rehnquist Court's pronounced assertiveness, or what Jeffrey
Rosen criticizes as “haughty declarations of judicial supremacy,” can be
traced to Texas v. Johnson {1980),2 New York v. United States (1992),% or
Manned Parenthood v, Casey (1992|. The invocation in Casey of the
Court's power of judicial review, reaching all the way back to Marbury v
Madison [1803],% was in several crucial respects a direct mirroring of
Cooper v. Aaron {1958),27 the most important immediate progeny of
Brown v, Board of Education (1954)2% but even Cooper, never mind
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Casey, is too forceful a declaration of the Court's supremacy over issues of
constitutional interpretation for some conservative critics.?

Most of the attention paid to the Rehnquist Court’s “judicial suprem-
acy” proclivity, and most of the criticism, has focused on its federalism
cases, beginning with New York v. United States or, more commonly,
United States v. Lopez {1995)3° Even a brief comprehensive survey of
those cases falls well outside the scope of this chapter, but in virtually
every instance, from Lopez through Seminole Tribe of Florida v. Florida
(1006 to the most recent manifestation of this now-mature trend, Board
of Trustees v. Garrett |2001),* the Court’s muscular activism has come
from a five-vote majority composed of the Chief Justice and Justices
O'Connor, Scalia, Kennedy, and Thomas, Initially many commentators
looked at this developing trend primarily through a federalism lens in
which the interpretive emphasis was placed on the so-called “states’
rights” effects of these rulings, but in more recent years a widespread
consensus has developed that the Court’s assertion of its own constitu-
tional superiority, particularly vis-i-vis the now judicially diminished
legislative prerogatives of the Congress, is the defining ingredient in all
these federalism, Eleventh Amendment, and commerce power cases.

But it is important to emphasize, no matter how critical one might be of
the Rehnguist Court’s growing assertions of authority over and against the
legislative powers of Congress, that there is a second and vastly different
set of post-1988 Rehnquist Court cases that can also be included under the
judicial assertiveness or supremacy rubric. Here Casey rather than Lopez
is the widely acknowledged starting point, with Romer (and now Law-
rence) also standing in the front rank. But this second line of cases also in-
cludes United States v. Virginia (1906),* in which the males-only admis-
sions policies of the Virginia Military Institute were struck down on equal
protection grounds, plus arguably Dickerson v. United States (2000}, in
which a widely heralded challenge to the historic precedent of Miranda v.
Arizona {1066P% was forcefully turned aside in an opinion written by a
one-time outspoken critic of Miranda, Chief Justice Rehnquist,

Casey, Virginia, Romer, and Dickerson, along with Stenberg v. Carhart
|2000],% which reiterated the liberty-based protection of a woman's right
to ohtain an abortion set forth in Casey, notwithstanding state efforts to
outlaw so-called partial birth abortions, are all sometimes cited to high-
light what observers justifiably argue is the Rehnquist Court’s under-
publicized and perhaps surprisingly “liberal” record in many of its most
politically controversial cases. Lee v. Weisman (1992),%" a religion case,
and now Grutter v. Bollinger (2003) can easily be added to this list, as can
Texas v. Johnson {198g), the ruling extending constitutional protection to
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the purposeful burning of the flag. But perhaps the most defining aspect of
these rulings, as with Lawrence, is not their perceptible “liberalism” but
how they too, at least as much as Lopez, Seminole Tribe of Florida, and
Garrett, can be seen as the handiwork of a highly self-assured and asser-
tive bench.

In almost every instance, the judicial overlap between the majorities in
the Loperz line of cases and those in the Casey line consists of Anthony M.
Kennedy and occasionally, as in Casey and Romer, Sandra Day O'Con-
nor.* And with Lawrence, as with Romer before it, Justice Kennedy's
judicial voice aspired to give the Court's ruling a rhetorical loftiness
that few Supreme Court opinions of the last quarter-century, aside from
Casey, have sought or attained.

The subsequent ruling by the Supreme Judicial Court of Massachusetts
in Goodridge dramatically highlighted how the import and influence of
Lawrence were cultural as well as substantive. In terms of direct legal
impact, its grounding in the due process clause resulted in the immediate
voiding of all thirteen remaining state anti-sodomy statutes, rather than
just the four “gay-only” ones, including that of Texas, that a more modest
equal protection ruling would have addressed. But Justice Kennedy's opin-
ion was notable, and highly unusual, not simply for the vigor with which
it amplified and applied a doctrine of individual liberty grounded in Casey
but even more for the harshly dismissive manner in which it expressly
overruled Bowers v. Hardwick.

“Liberty presumes an autonomy of self that includes freedom of
thought, belief, expression, and certain intimate conduct,” Kennedy wrote
for the Lawrence majority.®® Yet that conclusion was not a novel one for
Kennedy; twenty-three years earlier, when he was a little-known judge on
the 11.5. Court of Appeals for the Ninth Circuit, Kennedy had stated in an
opinion upholding the U.S. Navy’s discharge of a gay man, “We recog-
nize . . . that there is substantial academic comment which argues that the
choice to engage in homosexual action is a personal decision entitled, at
least in some instances, to recognition as a fundamental right and to full
protection as an aspect of the individual's right of privacy,”?

The Lawrence majority acknowledged that Griswold was “the most
pertinent beginning point” for its liberty analysis, and after also acknowl-
edging Eisenstadt, Roe, and Carey, it moved rapidly to a blunt reconsid-
eration of Bowers. That opinion, Kennedy wrote, revealed the majority’s
“failure to appreciate the extent of the liberty at stake” in gay sexuality. A
gay relationship, Kennedy wrote, is “a personal relationship that, whether
or not entitled to formal recognition in the law, is within the liberty of
persons to choose without being punished as eriminals.”#!
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Kennedy directly attacked the assertion in Bowers that century upon
century of human law had consistently criminalized homosexuality. On
the contrary, “there is no longstanding history in this country of laws
directed at homosexual conduct as a distinct matter”; instead what a more
thoughtful historical inquiry revealed was “a general condemnation of
nonprocreative sex” irrespective of sexual orientation. In other words, "far
from possessing ‘ancient roots,’ ¥ as Bowers had claimed, “American laws
targeting same-sex couples did not develop until the last third of the 20th
century."? Only in the 19708 did laws go onto the books in nine states
expressly criminalizing gay sex.

In stark contrast to those enactments, Kennedy wrote, was the “emerg-
ing awareness” visible over the past five decades of American life “that
liberty gives substantial protection to adult persons in deciding how to
conduct their private lives in matters pertaining to sex.” He pointedly
stated that “this emerging recognition should have been apparent when
Bowers was decided,” and he cited as evidence a decision by the European
Court of Human Rights, Dudgeon v. United Kingdom (1981, that had
struck down a similar criminal prohibition in Northern Ireland. Kennedy
went on to note that Bowers had suffered “serious erosion” in first Casey
and then Romer, and then ohserved that “precedents both before and after
its issuance contradict its central holding " Therefore, the Lawrence ma-
jority concluded, “Bowers was not correct when it was decided, and it is
not correct today.” Thus, it “should be and now is overruled. ”+

Kennedy at one point in Lawrence noted how Casey had reaffirmed that
“our laws and traditions afford constitutional protection to personal deci-
sions relating to marriage, procreation, contraception, family relation-
ships, child rearing, and education.” Then Kennedy quoted a well-known
passage from Casey, a passage that some Court critics have derided, in
which he had written that “at the heart of liberty is the right to define
one's own concept of existence, of meaning, of the universe, and of the
mystery of human life.” Immediately after that quotation, Kennedy stated
that “persons in a homosexual relationship may seek autonomy for these
purposes”—the types of decisions spelled out right before the quotation—
“just as heterosexual persons do, "

Toward the end of their opinion, the majority noted that Lawrence
“does not involve whether the government must give formal recognition
to any relationship that homosexual persons seek to enter.” However,
“their right to liberty under the Due Process Clause gives them the full
right to engage in their conduct without intervention of the government.”
Thus while the majority’s earlier reference to gay relationships | “whether
or not entitled to formal recognition in the law”) bespoke a studied silence

a2 Garrow

SR

concerning any future claim to constitutional protection for gay marriage,
the reference to homosexuals’ having rights “just as heterosexual persons
do” could be read as far more pregnant with meaning.*¢

In their concluding paragraph, the Lawrence majority pointedly re-
marked that “later generations can see that laws once thought necessary
and proper in fact serve only to oppress.”" Justice O'Connor voiced a
similar observation in her separate concurrence, declaring that “moral
disapproval of a group cannot be a legitimate governmental interest under
the Equal Protection Clause.” In distinet contrast to the Kennedy major-
ity, however, O'Connor passingly volunteered that “preserving the tradi-
tional institution of marriage” did indeed qualify as a “legitimate state
interest. "

The degree to which the Lawrence majority implicitly opened the con-
stitutional door to same-sex marriage was illuminated most glaringly by
an angry Justice Antonin Scalia, joined in dissent by Chief Justice Rehn-
quist and Justice Clarence Thomas. Emotional fervor and stark portents
about malignant dangers have characterized a large number of Justice
Scalia’s dissenting opinions over the past fifteen years, but his dissent in
Lawrence was perhaps less deserving of the “Chicken Little” and “boy
who cried wolf" jests than some of his other impassioned retorts. Scalia
accurately asserted that the manner in which Texas's sodomy statute
criminalized certain sexual acts only if performed with a person of the
same gender was “precisely the same distinction regarding partner that is
drawn in state laws prohibiting marriage with someone of the same sex
while permitting marriage with someone of the opposite sex.” Given the
majority’s analysis, laws delimiting marriage exclusively to heterosesxual
couples were now on “pretty shaky grounds,” for the Lawrence opinion
“dismantles the structure of constitutional law that has permitted a dis-
tinction to be made between heterosexual and homosexual unions, inso-
far as formal recognition in marriage is concerned, "

Knowledgeable commentators reacted to the Lawrence ruling with sur-
prising agreement about its likely effects, given the otherwise radical dis-
parity in their professional regard for the majority holding. Jeffrey Rosen
opined in the New Republic that “as a constitutional matter, Lawrence is
worse than Roe,” a decision that his magazine has repeatedly disparaged
for more than thirty years. Rosen expressed amazement that “a majority
of the Rehnquist Court does in fact mean to read the ‘sweet mystery’
passage [from Casey] for all it's worth” and criticized how Lawrence
had “embraced and extended a sweeping and amorphous right to sexual
liberty, 50

Rosen nonetheless found it “hard to think of a reason for courts to avoid
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extending the Court's new right to ‘define the meaning’ of intimate rela-
tions to include a right of all people to marry, regardless of their sex.” He
warned that any judicial recognition of gay marriage would create so great
a popular backlash that such a court decision actually “would set back the
cause of gay and lesbian equality rather than advancing it.” However,
Fosen's prediction that such a ruling was likely or even inevitable was
directly echoed even in so resolutely conservative a journal as the Na-
tional Review.5!

Yet Rosen's expectations concerning the import and impact of Law-
rence were directly matched by those who fervently embraced and en-
dorsed the ruling, The editors of the Harvard Law Review, writing in their
authoritative annual survey of the Supreme Court's leading cases, wel-
comed Lawrence with the same description that Linda Greenhouse had
used in the New York Times five months carlier: “a watershed " Calling
the Kennedy opinion “sweeping in scope,” the editors stated that Law-
rence “stands for the proposition that sexual orientation is no longer a
permissible ground for discrimination.” Given “the sheer breadth of the
right embraced by the Court,” the Lawrence opinion “suggests that re-
maining forms of government-sanctioned anti-gay discrimination—in-
cluding laws barring same-sex marriage . . . must either be narrowly tai-
lared to further a compelling government purpose or be invalidated.”s
Since “no state interest other than moral disapprobation justifies denying
the benefits of marriage to same-sex couples,” and since both Lawrence
and Romer before it expressly rejected moral disapproval as a legitimate
governmental purpose, Lawrence indeed opened the deor to same-sex
marriage. “The Lawrence majority could hardly have been clearer in sug-
gesting that its holding should be read as doing far more than simply
overruling Bowers,” and indeed, the editors concluded, Lawrence “em-
braces the notion of a fundamental right to be gay.”™

It was wholly unsurprising that the first few months’ worth of reactions
to Lawrence focused almost exclusively on its further gay rights implica-
tions and all but omitted any discussion of what the majority opinion
might mean for Fourteenth Amendment substantive due process liberty
analysis in other areas of the law. However, the added support that Law-
rence provided for the protection of a woman's right to abortion was ex-
tensive and undeniable, and placed Casey in an even more robust posture
than had its reiteration in Stenberg in 2000, Even before Lawrence, Casey
had seemed constitutionally unassailable to anyone who might fairly con-
sider the remarkahble manner in which its controlling opinion bound the
Court's institutional reputation and legitimacy to its reaffirmation of the
core of Roe v, Wade, but the dramatic “portability” of the liberty analysis
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in Casey to g constitutional question other than abortion greatly magni-
fied the ruling’s precedential scope and vitality.

What was less obvious, if not less certain, was that the way Lawrence
adopted and applied the due process clause liberty analysis of Casey in
such muscular fashion significantly undercut Chief Justice Rehnquist's
dramatically narrower explication of the Fourteenth Amendment's lib-
erty guarantee in his shaky majority opinion in Washington v. Glucksbers
[1997]. Then again, that approach had been undercut on the very day it
came down; in Glucksberg, Rehnquist rejected any constitutional liberty
interest protection for a terminally ill citizen’s desire to hasten his or her
own death. But Justice O'Connor, whose support gave the Chief Tustice's
opinion its decisive fifth vote, voiced almost explicitly contradictory re-
marks in her concurring opinion. Rehnquist's constricted explication of
due process liberty was in significant tension with the far more sweeping
articulation that O'Connor and Kennedy [who also joined Rehnguist’s
opinion in Glucksberg] had, along with Justice David Souter, penned in
Casey. Thus Justice Kennedy's manifesto in Lawrence about the strength
and breadth of constitutional liberty not only reaffirmed the Casey anal-
ysis but measurably intensified and extended it.

Yet the initial impact of Lawrence was felt almost wholly within a gay
rights ambit. Two days after the decision, the Supreme Court vacated
a seventeen-year prison sentence that Kansas had imposed upon an
eighteen-year-old resident of a state institution for performing consensual
oral sex with a fourteen-vear-old male ® Had the young man's partner
been female rather than male, the maximum possible sentence would
have been fifteen months. Two months later the U.S. Court of Appeals for
the Eleventh Cireuit confirmed the position of Alabama's attorney gen-
eral that his state’s sodomy statute was now null and void because of
Lawrence,® and a month after that the US. Court of Appeals for the
Armed Forces heard argument in a case that challenged the continuing va-
lidity of the military's criminal sodomy provision in light of Lawrence 58

The resonance of Lawrence with regard to gay marriage was greatly
amplified when the Canadian government announced in mid-July that it
would embrace, rather than appeal to the Supreme Court of Canada, two
rulings by top provincial courts, one in British Columbia and the other in
Ontario, that the Canadian Charter of Rights and Freedoms prohibited the
discriminatory restriction of marriage to opposite-sex couples only 5 But
two Arizona men who had applied unsuccessfully for a marriage license
three days after Lawrence had their resulting constitutional challenge
rejected by an intermediate state appeals court. Following the lead of
Chief Justice Rehnquist’s narrow-gauge analysis in Glucksberg (1997), the
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Arizona court concluded that “same-sex marriages are neither decply
rooted in the legal and social history of our Nation or state nor are they
implicit in the concept of ordered liberty.” Hence “the right to enter a
same-sex matriage is not a fundamental liberty interest protected by due
process. '

The marriage decision that knowledgeable observers were all cagerly
awaiting was that of the Supreme Judicial Court of Massachusetts, which
had heard argument in Goodridge v. Department of Public Health in early
March 2003.5 Given the court’s non-binding rule of deciding most of its
cases within 130 days of argument, journalists kept up a close watch
throughout early July,® but in mid-month the court announced that it
would not abide by its deadline.®! Speculation was rampant that the an-
nouncement of Lawrence on 26 June might have caused the Massachu-
setts jurists to revise opinions that were already in preparation, and four
more months passed without a ruling 5

Then at 10:00 A.M. on Tuesday, 18 November, the Supreme Judicial
Court announced its decision in a 4—3 opinion written by Chief Justice
Margaret Marshall. The holding that extended state constitutional pro-
tection to same-sex marriage was expressed in the opinion's very first
paragraph; in the second Marshall quoted the Lawrence majority’s reitera-
tion of a sentiment that the high court had first voiced in Casey: "Our
abligation is to define the liberty of all, not to mandate our own moral
code.” Noting that Lawrence “left open” the question of same-sex mar-
riage as a question of federal law, the Massachusetts majority expressed an
observation that closely echoed Justice Kennedy in Lawrence: “whether
and whom to marry, how to express intimacy, and whether and how to
establish a family—these are among the most basic of every individual’s
liberty and due process rights.”s?

In pointed contrast to the Arizona ruling a month earlier, Chief Justice
Marshall stated that “history cannot and does not foreclose the constitu-
tional question” concerning same-sex martiage and that indeed “history
must yield to a more fully developed understanding of the invidious qual-
ity of the discrimination” that the exclusion of gay people from wedlock
perpetrates. Marriage, Marshall noted, “bestows enormous private and
social advantages on those who choose to marry,” above and beyond “the
wide range of public benefits reserved only for married couples.” Many
state laws, she emphasized, continue to impose distinctions between
marital and non-marital children, and “it cannot be rational under our

laws . . . to penalize children by depriving them of state benefits because
the state disapproves of their parents’ sexual orientation.” In short, “with-
out the right to marry—or more properly, the right to choose to marry—
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one is exeluded from the full range of human experience and denied full
protection of the laws, "

The state's three rationales for its law—encouraging procreation, foster-
ing optimal child-rearing, and conserving public funds—all failed to meet
even the judiciary’s least demanding standard of constitutional review,
the rational basis test. “Fertility is not a condition of marriage,” Marshall
commented; “it is the exclusive and permanent commitment of the mar-
riage partners to one another, not the begetting of children, that is the sine
qua non of civil marriage.” There likewise was no rational relationship
between heterosexually exclusive marriage and ideal child-rearing or the
expenditure of public funds. “The marriage ban works a deep and scarring
hardship on a very real segment of the community for no rational reason.”
The real basis for the state’s policy, Marshall suggested, is that “the mar-
riage restriction is rooted in persistent prejudices against persons who are
[or who are believed to be) homosexual &

Most persuasively, Chief Justice Marshall’s opinion emphasized the
parallels between a prohibition of same-sex marriages and the anti-
miscegenation laws that had banned interracial unions, at one time in a
majority of American states, before the U.5. Supreme Court struck down
the dozen or so remaining statutes in 1967 in the aptly named case of
Loving v. Virginia ® “Recognizing the right of an individual to marry a
person of the same sex,” Marshall declared, “will not diminish the valid-
ity or dignity of opposite-sex martiage, any more than recognizing the
right of an individual to marry a person of a different race devalues the
marriage of a person who marries someone of her own race, 57

The Goodridge majority tellingly quoted from the U.S. Supreme Court's
ruling in United States v. Virginia (1996) to note that “the history of
comstitutional law ‘is the story of the extension of constitutional rights
and protections to people once ignored or excluded.’ "% In an additional
concurring opinion, Marshall’s colleague Justice John Greaney stressed
that “the right to marty is not a privilege conferred by the state, but a
fundamental right that is protected against unwarranted state interfer-
ence.” And Greaney too, like Marshall, reiterated that historical practice
ives not limit the reach or definition of constitutional rights: “neither the
mantra of tradition, nor individual conviction, can justify the perpetua-
tion of a hierarchy in which couples of the same sex and their families are
deemed less worthy of social and legal recognition than couples of the
opposite sex and their families. s

Each of the three justices in the minority penned a dissent, vet two of

the three opinions struck an almost abashed or apologetic tone. Justice
Martha Susman wrote that under the majority’s ruling the state must
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“provide the benefits of civil marriage to same-sex couples just as it does
to opposite-sex couples,” and she volunteered that “as a matter of social
history, today’s opinion may represent a great turning point that many
will hail as a tremendous step toward a more just society.” Sounding as if
she regretted her inability to join Chief Justice Marshall’s ruling, Susman
added, “1 fully appreciate the strength of the temptation to find this par-
ticular law unconstitutional —there is much to be said for the argument
that excluding gay and lesbian couples from the benefits of civil marriage
is cruelly unfair and hopelessly outdated.”™

Susman’s colleague Justice Robert Cordy uttered similar remarks, writ-
ing that “although it may be desirable for many reasons to extend to same-
sex couples the benefits and burdens of civil marriage {and the plaintiffs
have made a powerfully reasoned case for that extension), that decision
must be made by the legislature, not the court.” All three dissenters rested
their disagreement on that theme of judicial deference, but Justice Cordy's
final sentence again almost apologized for his dissent: “While the coura-
geous efforts of many have resulted in increased dignity, rights and respect
for gay and lesbian members of our community, the issue presented here
is a profound one, deeply rooted in social policy, that must, for now, be the
subject of legislative not judicial action,”"!

The Goodridge decision generated page-one headlines all across the
United States. Constitutional commentators praised Marshall's majority
opinion, with Laurence Tribe commending it as “an extremely careful,
thoughtful, elahorate, eloquent refutation of the . . . arguments of those
who think marriage will be in some way threatened by extending its
henefits to people of the same sex.” Tribe noted that if other states at-
tempted to disregard a marriage license granted to a same-sex couple in
Massachusetts, “that will create a federal constitutional issue, namely is
it consistent with equal protection of the laws to make homosexuals who
seek to marry into second-class citizens?” And, should that question in-
deed come before the U.S. Supreme Court, Tribe predicted that “the opin-
ion this Supreme Court rendered in Lawrence v. Texas about equal dignity
and respect for homosexuals suggests that after a sufficient breathing
space . . . it would be prepared to uphold a decision rather like this and to
reach a similar conclusion.”"™

Editorial endorsement of the Massachusetts ruling came from both
likely and highly unlikely sources. The New York Times praised the deci-
sion as “persuasive,”™ and even the New Republic, which had harshly
castigated both Lawrence and Casey, welcomed Goodridge as a "land-
mark” that reached a conclusion whose correctness the magazine called
“obyious.” “The arguments against equal marriage rights are so weak,”
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the editors declared, that the state’s defense of its policy “collapses upon
the most casual inspection."™ Some commentators suggested that the
court’s 180-day stay of its judgment, during which it invited the legisla-
ture “to take such action as it may deem appropriate in light of this opin-
ion,” could allow the legislature to somehow block the actual issuance of
marriage licenses to same-sex couples. Laurence Tribe insisted that the
180-day period was simply “a courtesy” so that the legislature could
amend state statutes to comply with the decision. “It is not a substantive
task that has been delegated,” he emphasized,™ and within three days
the Massachusetts Bar Association, the Boston Bar Association, and the
Women's Bar Association of Massachusetts all concurred, stating that
Goodridge clearly mandated same-sex marriage and did not offer the leg-
islature any opportunity to craft some substitute provision such as the
“civil unions” which Vermont's legislature created in response to the
Vermont Supreme Court's expressly delegatory ruling in Baker v. State
[1999].7% Three months later, in early 2004, the Goodridge majority told
the state legislature that “civil unions” would unconstitutionally assign
same-sex couples to “second-class status” and stated that the stay was
solely to give the legislature “an opportunity to conform the existing
statutes” to the Goodridee constitutional holding. ™

Ironically, the Supreme Judicial Court’s 18o0-day stay of its ruling handed
down on 18 November created a timetable that would lead to the issuance
of the first same-sex marriage licenses in American history on 17 May
2004—the fiftieth anniversary of the Supreme Court’s historic desegre-
gation ruling in Brown v. Board of Education.™ And clearly the Mar-
shall opinion's persuasive articulation of the court’s equality-for-all ruling
struck a far more appealing and attractive chord with most Massachusetts
citizens than many journalists and interest groups expected, Five days
after the decision, both the Boston Globe and the Boston Herald reported
the results of separate statewide polls in which respondents were asked
about their reactions to Goodridee. The Globe reported that a full so
percent of those polled supported the court’s decision and only 38 percent
opposed it. An even larger majority of 53 percent opposed any legislative
effort to amend the Massachusetts Constitution or otherwise attempt to
reverse the Goodridge raling ™ The poll reported by the Herald generated
almost identical numbers: 49 percent of respondents agreed with Good-
ridge and 38 percent disagreed ®

The combination of Goodridge and Lawrence, and the far-reaching
manner in which Goodridge built and enlarged upon Lawrence, made
2003 the most historie year for landmark civil liberties victories since the
Supreme Court decided Roe v, Wade three decades earlier. The voiding in
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Lawrence of Texas's anti-gay sodomy statute was no Supreme Court sur-
prise, but the manner in which the majority invoked and expanded the
due process liberty analysis of Casey represented a striking doctrinal
development and one that almost certainly will have important long-
term consequences for the Court’s Fourteenth Amendment jurisprudence
wholly apart from questions of gay rights.

Lawrence v. Texas thus represented as momentous an example of
the Rehnquist Court’s judicial self-confidence as Planned Parenthood v.
Casey and all the Court's federalism rulings in the Lopez line of cases put
together. Only in time will historians learn for certain to what extent
Lawrence affected the decision making of the Supreme Judicial Court of
Massachusetts in Goodridge, yet in opening the door for America's first
same-sex marriages Goodridge almost certainly ensures that the U.S. Su-
preme Court will have more gay-equality cases on its docket in the years
ahead than it would otherwise have had. Some states no doubt will refuse
to acknowledge the validity of Massachusetts marriage licenses issued to
same-sex couples, and those couples will then challenge those refusals in
the courts. As discriminatory state action against married same-sex cou-
ples begins to be scrutinized in the federal courts, Lawrence will be the
most relevant and potent U.S. Supreme Court precedent to be invoked.

Goodridge and Lawrence therefore insure that gay equality cases will
within several years’' time return to the chambers of the U.S, Supreme
Court. And when they do, it is almost certain, as Laurence Tribe shrewdly
predicted on the day that Goodridge was decided, that the judicial asser-
tiveness of this Supreme Court, in tandem with the doctrinal innovations
it has deployed in Lawrence, Casey, and Romer, will again lead it to
forcefully and self-confidently declare that “a state cannot so deem a class
of persons a stranger to its laws,"!
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CHAPTER FOUR

ALTHOUGH THE Supreme Court with its life tenure appointments and its
aversion to television cameras seems at first blush far removed from the
political process, that superficial image of the Court is misleading. Many
of the Court’s decisions provoke profound political reactions—from ef-
forts to amend the 1.5, Constitution to political campaigns to elect politi-
cians who will undo the “damage” caused by the Court. For example, the
Court's abortion rights decision in Roe v. Wade in 1973 unleashed a politi-
cal firestorm that likely contributed to the election of Ronald Reagan in
1980 and helped shape national politics for more than two decades. Court
decisions that attempt to resolve contentious cultural debates by consti-
tutional fiat are particularly at risk for political backlash.

Mo Supreme Court decision of the past few years bears greater potential
for provoking such a political reaction than the decision this term in
Lawrence v. Texas. Yes, the Court's decisions in the University of Michi-
gan affirmative action cases also drew enormous attention, but those de-
cisions declined to settle that contentious issue by constitutional deci-
sion, leaving it to the states to decide for themselves whether they wish to
retain racial preferences. Lawrence, on the other hand, overturned several
state laws banning homosexual sodomy and, more importantly, bore the
sceds of an eventual constitutional attack on the exclusion of homosex-
nals from the privilege of marriage.

Jeffrey Rosen, legal affairs editor of the New Republic and a law pro-
fessor at George Washington University Law School, probes in this chap-
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